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DETAILED ACTION 



Election/Restrictions 

1 . This application contains claims directed to more than one species of the generic 
invention. These species are deemed to lack unity of invention because they are not so 
linked as to form a single general inventive concept under PCT Rule 13.1 . 
The species are as follows: 

Species I. Figure 7, drawn to a flagstone insert with a liner and plank. 
Species II. Figure 8a, drawn to a flagstone insert with a plank. 
Species III. Figure 8b, drawn to a flagstone insert with a plank. 
Species IV. Figure 8c, drawn to a flagstone insert with a plank. 
Species V. Figure 8d, drawn to a flagstone insert with a plank. 
Species VI. Figure 8e, drawn to a flagstone insert with a plank. 
Species VII. Figure 12, drawn to a flagstone insert with a plank. 
Species VIII. Figure 1 3, drawn to a flagstone insert with a plank and a shim. 

Applicant is required, in reply to this action, to elect a single species to which the 
claims shall be restricted if no generic claim is finally held to be allowable. The reply 
must also identify the claims readable on the elected species, including any claims 
subsequently added. An argument that a claim is allowable or that all claims are 
generic is considered non-responsive unless accompanied by an election. 

Upon the allowance of a generic claim, applicant will be entitled to consideration 
of claims to additional species which are written in dependent form or otherwise include 
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all the limitations of an allowed generic claim as provided by 37 CFR 1.141. If claims 
are added after the election, applicant must indicate which are readable upon the 
elected species. MPEP § 809.02(a). 

2. The claims are deemed to correspond to the species listed above in the following 
manner: 

They dictate the correspondence between the flagstone and the planks. 
The following claim(s) appear to be generic: 1,14, and 27. 

3. The species listed above do not relate to a single general inventive concept 
under PCT Rule 13.1 because, under PCT Rule 13.2, the species lack the same or 
corresponding special technical features for the following reasons: the shape of the 
planks and flagstones are distinct and the inclusion or exclusion of a shim or liner is 
distinct. 

4. During a telephone conversation with Louis Tessier on April 1 , 2008 a provisional 
election was made without traverse to prosecute the invention of Figure 8c, claims 1-3, 
7-16, and 20-27. Affirmation of this election must be made by applicant in replying to 
this Office action. Claims 4-6 and 17-19 withdrawn from further consideration by the 
examiner, 37 CFR 1.142(b), as being drawn to a non-elected invention. 



Information Disclosure Statement 

5. The information disclosure statement (IDS) submitted on May 13, 2005 is in 
compliance with the provisions of 37 CFR 1 .97. Accordingly, the information disclosure 
statement is being considered by the examiner. 
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Claim Rejections - 35 USC § 102 

6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

7. Claims 1-3, 7-12, 14-16, 20-25, and 27 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Bates, U.S. Patent 350,101. 

Regarding claim 1 : 

'101 discloses a modular deck structure comprising: an open (M, pg. 1 , 
Ins, 34-36) frame with interconnected crisscross framing members (B, C) defining 
a plurality of polygonal cells, each of said cells comprising: a top, a bottom and 
an inner wall delimiting an opening, the inner wall comprising a sloping portion 
(see Figs. 1-3); and a plurality of flagstones (H) with side edges, each of said 
flagstones being sized and shaped to adjustably fit within a respective one of 
said cell (see Figs. 1 , 2), the sloping portion inherently draining water out of the 
open frame to prevent water accumulation between the side edges of the 
flagstones and the inner walls. 

Regarding claim 2: 

'101 discloses claim 1 , further comprising conforming means (the sloping 
side edges of the flagstones, see Fig. 4) for conforming said side edges of the 
flagstone to the sloping portion of the respective cell, thereby allowing each of 
said flagstones to sit properly on said sloping portion of the cell. 
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Regarding claim 3: 

'101 discloses claim 2, wherein the conforming means comprise the side 
edges of the flagstones, having a sloping shape complementary to the sloping 
portion of the inner wall of the cells (see Fig. 1). 

Regarding claim 7: 

'101 discloses claim 1, wherein said framing members (B, C) of the frame 
comprise: border planks (perimeter planks shown in Fig. 6) together defining a 
polygonal perimeter; and at least one transverse plank (interior planks, C) 
extending across said polygonal perimeter. 

Regarding claim 8: 

'101 discloses claim 7, wherein said framing members of the frame 
further comprise: cross planks (C) extending at right angle (see Fig. 2) with said 
at least one transverse plank (perpendicularly positioned planks, C), between 
one of said border planks (perimeter planks) and one of said transverse planks or 
between two of said transverse planks. 

Regarding claim 9: 

'101 discloses claim 8, wherein each of the transverse planks (C) and 
each of the cross planks (perpendicularly positioned planks, C) have a similar 
trapezoidal transversal cross section with: parallel top and bottom edges, the top 
edge being shorter in length than the bottom edge; and slanted side edges (B), 
thereby providing said sloping portion of the inner wall of two of said cells that are 
adjacent to each other (see Fig. 3). 
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Regarding claim 10: 

'101 discloses claim 9, wherein each of the border planks has a 
trapezoidal transversal cross section (see Fig. 3) with: parallel top and bottom 
edges, the top edge being shorter in length than the bottom edge; an outer edge 
(B, see Fig. 6) at right angle with the bottom and top edges; and a slanted inner 
edge, thereby providing said sloping portion of the inner wall of at least one of 
said cells. 

Regarding claim 11: 

'101 discloses claim 10, wherein the transverse planks and the cross 
planks have a trapezoidal longitudinal cross section with: parallel top and bottom 
edges, the top edge being longer in length than the bottom edge (see Fig. 3); 
and slanted side edges complementary to the slanted side edges of the 
transversal cross section of any one of the transverse planks, the cross planks 
and the border planks. 

Regarding claim 12: 

'101 discloses claim 1 , further comprising support means (foundation, F) 
for supporting said frame in a raised position with respect to a ground surface 
(not shown). 

Regarding claim 14: 

'101 discloses a kit for assembling a modular deck structure, comprising: 
framing members (C) being connectable to one another in order to form an open 
frame having a plurality of polygonal cells (see Fig. 2), each of said cells 
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comprising: a top, a bottom and an inner wall delimiting an opening, the inner 
wall comprising a sloping portion (B, see Figs. 1, 2); and a plurality of flagstones 
(H, see Fig. 4) with side edges, each of said flagstones being sized and shaped 
to adjustably fit within a respective one of said cells, the sloping portion 
(inherently) draining water out of the open frame to prevent water accumulation 
between the side edge of the flagstones and the inner walls. 

Regarding claim 15: 

'101 discloses claim 14, further comprising conforming means (sloping 
edges of the flagstones) useable for conforming said side edges of the flagstone 
to the sloping portion of the respective cell, thereby allowing each of said 
flagstones to sit properly on said sloping portion of the cell. 

Regarding claim 16: 

'101 discloses claim 15, wherein the conforming means comprise the side 
edges of the flagstones, having a sloping shape complementary to the sloping 
portion of the inner wall of the cells (see Fig. 1). 

Regarding claim 20: 

'101 discloses claim 14, wherein said framing members comprise: border 
planks (perimeter planks shown in Fig. 6) being connectable to one another in 
order to define a polygonal perimeter; and at least one transverse plank (C) 
being connectable to the border planks so that the transverse plank extends 
across said polygonal perimeter. 

Regarding claim 21: 
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'101 discloses claim 20, wherein said framing members further comprise 
cross planks (perpendicular planks, also denoted by C) being connectable to one 
of said border planks and one of said transverse planks or between two of said 
transverse planks so that the cross planks extend at right angle with said at least 
one transverse plank (see Fig. 2). 
Regarding claim 22: 

'101 discloses claim 21, wherein each of the transverse planks and each 
of the cross planks have a similar trapezoidal transversal cross section (see Figs. 
1 , 3) with: parallel top and bottom edges, the top edge being shorter in length 
than the bottom edge; and slanted side edges (B), thereby providing said sloping 
portion of the inner wall of two of said cells that are adjacent to each other. 
Regarding claim 23: 

'101 discloses claim 22, wherein each of the border planks has a 
trapezoidal transversal cross section (see Fig. 3) with: parallel top and bottom 
edges, the top edge being shorter in length than the bottom edge; an outer edge 
at right angle with the bottom and top edges (B, see Fig. 6); and a slanted inner 
edge, thereby providing said sloping portion of the inner wall of at least one of 
said cells. 
Regarding claim 24: 

'101 discloses claim 23, wherein the transverse planks and the cross 
planks have a trapezoidal longitudinal cross section (see Fig. 3) with: parallel top 
and bottom edges, the top edge being longer in length than the bottom edge; 
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and slanted side edges complementary to the slanted side edges of the 
transversal cross section of any one of the transverse planks, the cross planks 
and the border planks. 

Regarding claim 25: 

'101 discloses 14, further comprising support means (foundation, F) for 
supporting said frame in a raised position with respect to a ground surface (not 
shown). 

Regarding claim 27: 

'101 discloses a modular deck structure comprising: an open (M) frame 
with interconnected crisscross framing members (C) defining a plurality of 
polygonal cells, each of said cells comprising: a top, a bottom and an inner wall 
delimiting an opening (see Fig. 2), the inner wall comprising a sloping portion 
(see Figs. 1,3); a plurality of flagstones with side edges (H, see Fig. 4), each of 
said flagstones being sized and shaped to adjustably fit within a respective one 
of said cells (see Fig. 1 ); and conforming means (B, sloped edges) for 
conforming said side edges of the flagstone to the sloping portion of the 
respective cell, thereby allowing each of said flagstones to sit properly on said 
sloping portion of the cell, the sloping portion (inherently) draining water out of 
the open frame to prevent water accumulation between the side edges of the 
flagstones and the inner walls. 
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Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

10. Claims 13 and 26 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Bates ('101) as applied to claims 12 and 25, respectively, above, and further in 
view of Sabatini, U.S.P.A. 2003/0097808. 

Regarding claims 13 and 26: 

'101 discloses claims 13 and 26 respectively, but '101 does not expressly 
disclose wherein the support means comprises adjustable vertical support posts. 

'808 discloses a deck structure and a kit therefore (see Fig. 3) wherein the 
support means comprises adjustable vertical support posts (10). 

'101 and '808 are analogous art because they are from the same field of 
deck structure with panels set in framing. 



Application/Control Number: 10/535,078 Page 1 1 

Art Unit: 3600 

At the time of the invention of, it would have been obvious to a person of 
ordinary skill in the art to use the adjustable vertical support posts of '808 to 
further elevate the structure of '1 01 . 

The motivation to combine would have been to allow further space below 
the decking for the inclusion of utility lines and duct work (pg. 2, Ins. 120-133 of 
'101). 



Conclusion 

1 1 . The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to BRENT W. HERRING whose telephone number is 
(571)270-3661 . The examiner can normally be reached on Monday-Thursday, 8:00AM- 
5:30PM EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Brian E. Glessner can be reached on (571)272-6847. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/BWH/ 
bwh 

/Robert J Canfield/ 

Supervisory Patent Examiner, Art Unit 3635 
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